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The thirtieth anniversary of the foundation of the United Nations
has served as a catalyst for an assessment of the successes and failures
of the world organization. The evolution of international protection of
human rights during this era has been uniquely a mirror of both,
reflecting not only the movement forward of the highest aspirations of
mankind, but also the perennial obstacles placed in the path of these
desires by obdurate governments seeking to protect alleged "national
interests" at whatever cost to the basic rights of the individual.'
In this article, the authors will undertake to survey briefly the
modern origins of international protection for human rights, to trace its
development through the history of the United Nations, to critique its
President of the Court of Appeal, Helsinki, Finland; delegate of Finland to the
United Nations General Assembly, 1956-57, 1962-63, 1972-75; delegate to the Economic
and Social Council, 1972-74; representative of Finland on the Human Rights Commission, 1969-71; member of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, 1957-68; President of the Union of Judges of Finland, 1973-;
President of the Finnish Branch of the International Law Association, 1974-.
** Member of the Bar of New Jersey and New York; past chairman of International Law Section of New Jersey State Bar Association; permanent observer to the United
Nations Economic and Social Council for the World Federation of Catholic Youth.
1. In the past 30 years a series of revolutionary changes affecting the whole
of humanity have converged in the United Nations-a technological revolution, the extraordinary advances in techniques of information and communication, a massive change in the political- economic structure of the world, and a
burning desire for social justice which has already transformed the lives of
many States and is now rising to the global level. Never has the need for
orderly and peaceful change been so great. The work of the United Nations
'represents an unprecedented effort to effect peaceful change on a prodigious
scale by a deliberative and co-operative process. That the Organization is even
attempting. such a formidable task after 30 years of existence is perhaps the
best testimony to its vitality and relevance. We need to gain increasing public
understanding and support for this effort if it is to have any hope of succeeding.
Secretary-General Kurt Waldheim, Introduction to the Report of the Secretary-General
on the World of the Organization, 30 U.N. GAOR, Supp. (No.IA) 3, U.N. Doc.
A/10001/Add. 1 (1975) [hereinafter cited as Report of Secretary-General Waldheim].
*
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implementation by measures devised through the United Nations to
assure recognition of these rights, and to suggest some directions in
which the development of this protection might realistically move in
the future.
I.

A.

MODERN ORIGINS

Pre-1945 Development

Traditionally, international law governed the relations among
states, which were considered its only subjects. Relations between a
state and its nationals were deemed to fall exclusively within the
domestic jurisdiction of the state. Nevertheless, in a few limited fields,
an international conscience awakened which condemned certain flagrant types of treatment of the individual person. The result was the
enactment of treaties dealing with the abolition of slavery and slave
trade, the humane treatment of prisoners of war and sick soldiers, and
the protection of industrial workers.2 Customary international law also
witnessed the development of certain rules governing the responsibility
of states for the treatment of aliens, and the right of humanitarian
intervention. 3 Although justified in theory, the application of these
rules in practice was often politically inspired, rather than motivated
by a sincere concern for the individual.
In the aftermath of the First World War, the Covenant of the
League of Nations provided, inter alia, for the protection of the
indigenous populations of the mandated territories under its control,
and for the safeguarding of the rights of various minorities. This
sanction was the first recognition of the right of the individual to be
protected directly by international law. However, it was the shocking
atrocities which preceded and accompanied the Second World War
that accelerated the impetus of international concern towards a radical
2. Among the earliest multilateral treaties on the conduct of hostilities and the
treatment of those who are victims of armed conflicts were the Declaration on Paris on
Maritime Law, 1856; the Geneva Convention on the Amelioration of the Conditions of
the Wounded of Armies in the Field, 1865; and the Declaration of St. Petersburg, 1868.
The next international instruments in this field were the Hague Conventions of 1899 and
1907, which still have relevance today. The culmination of the humanitarian law of
armed conflicts was achieved by the four Geneva Conventions of 1949.
3. The Preamble of the Hague Convention of 1907 sets forth a declaration that:
Until a more complete code of the laws of war has been issued, the High
Contracting Parties deem it expedient to declare that, in cases not included in
the Regulations adopted by them, the inhabitants and the belligerents remain
under the protection and the rule of the principles of the law of nations, as they
result from the usages established among civilized peoples, from the laws of
humanity, and from the dictates of the public conscience.
Convention with Other Powers Respecting the Laws and Customs of War on Land, Oct.
18, 1907, 36 Stat. 2277, 2279-80, T.S. No. 539.
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change in legal reasoning regarding the position of the individual
human person within the scope of international law. Although debate
continues to this day on whether the individual is able to be a subject of
international law, it was this principle which was affirmed fully in the
judgment of the Nuremberg Tribunal. 4
B.

The Charterof the United Nations

Anticipated by the Atlantic Charter which had culminated efforts

to guarantee a new and juridical foundation for future relations among
states, the San Francisco Conference of 1945 stands as a milestone in
the continuing evolution of international law. As a result of the deliberations of that Conference, the Charter of the United Nations expresses
the determination of the peoples "to reaffirm faith in fundamental
4. In the field of customary international law the enjoyment of benefits of
international law by individuals as a matter of right followed from the doctrine, accepted by a growing number of countries, that generally recognized
rules of the law of nations form part of the law of the land. In the sphere of
duties imposed by international law the principle that the obligations of international law bind individuals directly regardless of the law of their State and of
any contrary order received from their superiors was proclaimed in the Charter annexed to the Agreement of 8 August 1945, providing for the setting up of
the International Military Tribunal at Niirnberg, as well as in the Charter of the
International Military Tribunal at Tokyo of 19 January 1946. That principle
was fully affirmed in the judgment of the Nirnberg Tribunal as flowing from
the imperative necessity of making international law effective. The Tribunal
said: "Crimes against international law are committed by men, not by abstract
entities, and only by punishing individuals who commit such crimes can the
provisions of international law be enforced." It was reaffirmed in the resolution of the General Assembly of I I December 1946, expressing adherence to
the principles of the Niirnberg Charter and judgment. It has loomed large in
the discussions and statements bearing upon the resolution of the General
Assembly in the matter of the codification of the law applied in the judgment
of the International Military Tribunal. The General Assembly directed the
Committee on Codification of International Law "to treat as a matter of
primary importance plans for the formulation, in the context of a general
codification of offenses against the peace and security of mankind, or of an
International Criminal Code, of the principles recognized in the Charter of the
Niirnberg Tribunal and in the judgment of the Tribunal." In a memorandum
submitted by the representative of France to the Codification Committee in
1947, it was proposed that the general principle enunciated by the Tribunal and
cited above should be confirmed as part of the codification of this aspect of
law: "The individual is subject to international penal law. Without thereby
excluding the penal responsibility of the criminal State, international penal law
can inflict penalties on the authors of international offenses and their accomplices." [A/AC. 10/34.] 30. On a different plane the Charter of the Niurnberg
Tribunal-and the judgment which followed it-proclaimed the criminality of
offenses against humanity, i.e., of such offenses against the fundamental
rights of man to life and liberty, even if committed in obedience to the law of
the State. To that extent, in a different sphere, positive law has recognized the
individual as endowed, under international law, with rights the violation of
which is a criminal act. The repeated provisions of the Charter of the United
Nations in the matter of human rights and fundamental freedoms are directly
relevant in this connexion.
Survey of International Law in Relation to the Work of Codification of the International
Law Commission, Memorandum submitted by the Secretary-General of the United
Nations, 3 U.N. GAOR 19, U.N. Doc. A/CN.4/l/Rev. 1 (1949), cited in I M. WHITEMAN, DIGEST OF INTERNATIONAL LAW 52-53 (1963) [hereinafter cited as WHITEMAN].
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human rights, in the dignity and worth of the human person, in the
5
equal rights of men and women and of nations large and small."Furthermore, it sets forth that one of the main purposes of the United
Nations is "to achieve international cooperation . . . in promoting

and encouraging respect for human rights and fundamental freedoms
6
for all without distinction as to race, sex, language or religion."
Throughout the Charter, the concept of human rights and fundamental
freedoms is dominant, indicating its authors' view that respect for, and
observance of, human rights would no longer be limited to' whatever
protection might might be afforded by the domestic laws of nations;
rather, the welfare of human rights had become a matter of international concern.' The Charter opens with the significant words, "We, the
U.N. CHARTER, 1st preambular paragraph.
When the representatives of 51 states met at San Francisco in 1945 to
frame a world constitution, they too had a declaration of independence from
tyranny as the background for their work. This was the Atlantic Charter
incorporated in the United Nations declaration of January I, 1942. They could
not have ignored, if they had wished to do so, the need to provide for a decent
respect for the welfare of mankind. Thus the Charter begins with its declaration that "We, the Peoples of the United Nations, (have) determined to
reaffirm the faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women.
... It recites that the
peoples [sic] have drawn the Charter through the agency of their representatives. These representatives selected the promotion and encouragement of
respect for human rights and fundamental freedoms as one of the purposes of
the United Nations. They charged the General Assembly with the duty of
assisting in the realization of these rights and freedoms. . . . For the achievement of this specific purpose as well as others, all members pledged themselves "to take joint and separate action incooperation with the Organization
...
They directed the Economic and Social Council to set up a commission on human rights. Thus, as John Foster Dulles has said, the United
Nations was created "not merely to protect State against State, but to protect
individuals."
Address by Philip C. Jessup, before the 72nd Annual meeting of the ABA, in St. Louis,
Mo., (Sept. 6, 1949); 21 DEP'T STATE BULL. 432-33 (1949), cited in WHITEMAN, supra
note 4, at 50-51.
6. U.N. CHARTER art. i, para. 1, which reads:
To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace,
and for the suppression of acts of aggression or other breaches of the peace,
and to bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace.
7. Id., see, e.g., art. 13, para. 1(b), which reads:
1. The General Assembly shall initiate studies and make recommendations
for the purpose of: . . .
b. promoting international cooperation in the economic, social, cultural,
educational, and health fields, and assisting in the realization of human rights
and fundamental freedoms for all without distinction as to race, sex, language,
or religion.
See also art. 55(c), which states in pertinent part:
With a view to the creation of conditions of stability and well-being which are
necessary for peaceful and friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples, the United
5.

Nations shall promote: . . .

(c) universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.
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peoples of the united nations," thus presaging the history of the next
three decades which saw the birth of several new nations as various
8
peoples sought to implement the principle of self-determination.
C.

An InternationalBill of Rights

The importance which the founders of the United Nations
attached to the international protection of human rights was further
evidenced by the provision in the Charter for the creation of the
Commission on Human Rights, whose first task was to draft an
international Bill of Rights for humanity to serve as an elaboration of
9
the broad principles contained in the Charter.
The Commission on Human Rights initially determined that the
international bill of rights should embrace: 1) a declaration of such
rights; 2) an international convention which would legally bind the
acceding states parties; and 3) measures of implementation.' 0 The
Commission subsequently determined that the convention should involve two instruments, one dealing with civil and political rights, and
the other with economic, social and cultural rights. Such a division
was considered essential because of the basic difference in the nature
of the rights involved and the different methods required for implementation.
The first part of the bill, the Universal Declaration of Human
Rights, was adopted on December 10, 1948.12 The fact of agreement
and art. 62, para. 2, which reads:
It may make recommendations for the purpose of promoting respect for, and
observance of, human rights and fundamental freedoms for all.
8. Fifty-one nations established the United Nations Organizations in 1945. It has
evolved into a membership of 144 member states as of February 1, 1976, and approximately half of these member states were not in existence at the time of the San Francisco
conference. As Secretary-General Waldheim commented:
The evolution of the post-war world-including the introduction of nuclear
weapons, the establishment of regional military pacts, the accelerated pace of
decolonization, the extraordinary advances of applied science and technology,
dramatic increases in population and the emergence of a large group of
independent developing nations-has created a new geopolitical structure in
the past 30 years: Thus the basis of power, both political and economic, in the
world as a whole has changed radically in a way which could not be foreseen at
San Francisco.
Report of Secretary-General Waldheim, supra note I, at I.
9. U.N. CHARTER art. 68.
10. See Measures Taken Within the United Nations in the Field of Human Rights,
Study Prepared by the Secretary-General, 23 U.N. GAOR 29, U.N. Doc. A/CONF. 32/5
(1967). Although initial consideration was of a single covenant or convention, it was
subsequently decided to have at least two covenants.
II. Id.
12. G.A. Res. 217, U.N. Doc. A/810 (1948) [hereinafter cited as Universal Declaration of Human Rights]. Only the socialist countries, South Africa and Saudi Arabia
abstained. 3 U.N. GAOR 933, U.N. Doc. A/777 (1948).
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among 58 members' 3 of the United Nations despite varying political,
cultural, religious and racial traditions, on a fundamental set of principles applicable to all persons without exception was extraordinary.
Historically, precedents for such action had been few and were limited
to national groups.' 4 Even the small number of member states which
abstained from voting for the Universal Declaration have apparently
reconsidered their position, since all have voted affirmatively on many
subsequent resolutions making reference to the Universal Declaration.
The Universal Declaration not only reflects a consensus of world
opinion on the nature of the fundamental rights and freedoms belonging to every individual, but also expresses a unanimity of belief in the
principle that the inherent dignity and worth of the human person
requires respect for and protection of that person's rights.' 5 Since its
adoption, the Declaration has achieved an international status far
beyond the early expectations of its drafters. The Declaration has been
referred to in numerous international instruments, and it has been made
directly or indirectly a part of the constitutions of a number of states.
From an historical perspective, the adoption of the Universal Declaration of Human Rights can properly be compared to the Magna Carta,
the Declaration of Independence, and the Declaration des Droits de
l'Homme. From an international law perspective, one is justified in
maintaining that the Declaration, which technically has only the force
13.

One can wonder, given the vastly increased number of states and the great

diversity of cultural and legal traditions represented in the United Nations today,
whether a Universal Declaration of Human Rights would be adopted in the current
climate. Yet, lest it be said that the Universal Declaration of Human Rights would not be
acceptable to the newer member states, it should be noted that many of the latter refer to

the Universal Declaration of Human Rights in their constitutions and fundamental laws.
See note 70 infra.
14.

See Cassin, Freedom and Equality, 8 J. INT'L COMM'N OF JURISTS I (1967);

Rimanique, Human Rights, Legal Implicationsin an Historicaland PhilosophicContext,
7 WORLD JUSTICE 170 (1965); Brohi, United Nations and Human Rights (study prepared

for the International Conference on Human Rights, Teheran, 1968) 23 U.N. GAOR 24,
U.N. Doc. A/CONF. 32/L.4 (1968) [hereinafter cited as Brohi].
15.

Universal Declaration of Human Rights, supra note 12, at 71.

Article I. All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood.
Article 2. Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth, or other status.
Furthermore, no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a
person belongs, whether it be independent, trust, non-self-governing [sic] or
under any other limitation of sovereignty.
Id. at 72.
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of moral persuasion, has now become a part of
customary international
t6
law and, thus, legally binding on all states.
II.

THE INTERNATIONAL COVENANTS ON HUMAN RIGHTS

A.

Elaboration of the Conventions

Elaboration of the Universal Declaration of Human Rights, 17 in
the form of two conventions jointly called the International Covenants
on Human Rights, was completed by the Human Rights Commission
in 1954. However, not until twelve years later, on December 16, 1966,
were they finally adopted by a unanimous General Assembly.' 8 On the
same date the General Assembly adopted a third instrument, the
Optional Protocol to the International Covenant on Civil and Political9
Rights, by a majority of sixty-six to two with thirty-eight abstentions.'
16. 1 have said that the adoption of the Declaration has been described as the
greatest achievement of the United Nations. This is so notwithstanding the
fact that it was never meant to be binding on states as part of positive
international law. The intentions of its authors were crystal clear. For one
thing it was adopted as a resolution of the General Assembly, and I do not
have to remind you that such resolutions ordinarily have the force of recommendations only. The Declaration, moreover, was to be only one part of an
International Bill of Rights which was also to include a multilateral convention, to be known as the Covenant, which everyone admitted would be binding
on those states that ratified it. That being the case there was no intention to
make the Declaration binding. Its purely hortatory character could hardly have
been clearer; but there were lawyers on the delegations and lawyers can never
be too cautious. On their advice, presumably, many of the delegates, including
Mrs. Roosevelt on behalf of the United States, made formal statements
putting on the record the opinion of their governments that the Declaration
was not binding.
That was over a quarter of a century ago. What was true in 1948 is no
longer true in 1974. Most lawyers who have studied the matter-and I do not
include writers of text-books [sic] who merely repeat what they have read
elsewhere-now say that, whatever the intentions of its authors may have
been in 1948, the Universal Declaration of Human Rights is now part of the
customary law of nations and therefore binding on all states. International law
has, as you know, three principal sources: treaties, custom and general principles of law recognized by civilized nations. Custom is general practice accepted as law. Some lawyers would define it as juridical consensus, the evidence
for which is to be found in the official statements of governments. The
Declaration and the principles enunciated in it have been officially invoked on
so many occasions both within and outside the United Nations that it can be
said that it is the juridical conscience of the international community that the
rules enunciated by it are normatively binding, and this whether they are in
fact respected or not. It can be said that the Universal Declaration of Human
Rights authentically defines those human rights and fundamental freedoms
which the member states of the United Nations undertook to respect and
observe by the Charter but which the Charter does not itself define. In
retrospect, after a quarter of a century, the adoption of the declaration appears
as a much greater achievement than anyone could have imagined in 1948.
Humphrey, The Revolution in the InternationalLaw of Human Rights, 205, 206-08 (1975)
(footnotes omitted).
17. For an excellent synopsis of the legislative history in this connection, see Sohn,
The UniversalDeclarationof Human Rights, A Common Standardof Achievement? The
Status of the UniversalDeclarationin InternationalLaw, 8 J. INT'L COMM'N OF JURISTS
17 (1967).
18'. G.A. Res. 2200, 21 U.N. GAOR, Supp. (No. 16) 49, U.N. Doc. A/6316 (1966).
19. Id.
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Each of the Covenants recently entered into force; the Covenant
on Economic, Social and Cultural Rights on January 3, 1976, three
months after Jamaica became the thirty-fifth member state to ratify it,
and the Covenant on Civil and Political Rights on March 23, 1976,
three months after Czechoslovakia became the thirty-fifth state to
ratify it. Furthermore, the Optional Protocol likewise has entered into
force as of March 23, 1976, since two more than the ten ratifications or
accessions required to make it effective had been received at the time
the Covenant on Civil and Political Rights went into effect. 2 °
The party states to the Covenant on Civil and Political Rights
undertake to protect all individuals within their respective territories
and subject to their jurisdiction against cruel, inhumane, or degrading
treatment; 21 and to recognize the right of every human being to life,
liberty, security, and privacy of person. 22 They shall prohibit slavery, 23 guarantee the right to a fair trial, 24 and protect persons against
20. The member states which have ratified or acceded to the International Covenant on Civil and Political Rights are: Algeria, Argentina, Australia, Austria, Barbados,
Belgium, Bulgaria, Byelorussian Soviet Socialist Republic, Canada, Chile, China, Colombia, Costa Rica, Cyprus, Czechoslovakia, Denmark, Ecuador, Egypt, El Salvador,
Finland, German Democratic Republic, Guinea, Guyana, Federal Republic of Germany,
Honduras, Hungary, Iceland, Iran, Ireland, Israel, Italy, Iraq, Jamaica, Jordan, Kenya,
Lebanon, Liberia, Libyan Arab Republic, Luxembourg, Madagascar, Mali, Mauritius,
Mongolia, Netherlands, New Zealand, Norway, Panama, Philippines, Poland, Romania,
Rwanda, Sweden, Senegal, Syrian Arab Republic, Tunisia, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United Kingdom of Great Britain and
Northern Ireland, United Republic of Tanzania, Uraguay, Venezuela, and Yugoslavia.
Those which have ratified the International Covenant on Economic, Social and
Cultural Rights are: Algeria, Argentina, Australia, Austria, Barbados, Belgium, Bulgaria, Byelorussian Soviet Socialist Republic, Canada, Chile, China, Colombia, Costa
Rica, Cyprus, Czechoslovakia, Denmark, Ecuador, Egypt, El Salvador, Finland, German Democratic Republic, Guinea, Guyana, Federal Republic of Germany, Honduras,
Hungary, Iran, Iraq, Ireland, Israel, Italy, Jamaica, Jordan, Kenya, Lebanon, Liberia,
Libyan Arab Republic, Luxembourg, Madagascar, Mali, Mata, Mauritius, Mongolia,
Netherlands, New Zealand, Norway, Panama, Philipines, Poland, Romania, Rwanda,
Senegal, Sweden, Syrian Arab Republic, Tunisia, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, United Republic of Tanzania, Uraguay, Venezuela,
and Yugoslavia.
Those which have ratified the Optional Protocol to the International Covenant on
Civil and Political Rights are: Austria, Barbados, Belgium, Canada, China, Colombia,
Costa Rica, Cyprus, Denmark, Ecuador, El Salvador, Finland, Guinea, Honduras, Italy,
Madagascar, Mauritius, Netherlands, Norway, Panama, Philippines, Senegal, Sweden,
and Uruguay. Report of the Secretary-General, 20 U.N. GAOR, Annex II, U.N. Doc.
A/10196 (1975); 31 U.N. GAOR, Annexes (Agenda Item 81), U.N. Doc. A/31/202 (1976).
21. International Covenant on Civil and Political Rights, art. 7, opened for signature Dec. 16, 1966, G.A. Res. 2200, 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc.
A/6316 (1966) [hereinafter cited as Covenant on Civil and Political Rights].
22. Id. art. 6, para. 1; art. 9, para. 1; art. 17.
23. Id. art. 8, para. I.
24. Id. art. 14, paras. I & 3. It is interesting to note that the same article in

https://scholarlycommons.law.cwsl.edu/cwilj/vol7/iss3/9

8

Saario and Cass: The United Nations and the International Protection of Human Righ
INTERNATIONAL

PROTECTION

OF HUMAN RIGHTS

arbitrary arrest or detention. 25 The Covenant also obliges them to
recognize freedom of thought, conscience, and religion; 26 freedom of
opinion and expression; 27 the right to peaceful assembly;2" and freedom of association. 29 Furthermore, the party states guarantee freedom
of consent to marry; 30 the protection of children; 3' and the preservation
32
of the cultural, religious, and linguistic heritage of minorities.
The party states to the Covenant on Economic, Social and Ciltural Rights acknowledge their responsibility to promote better living
conditions for their people; 33 recognize the right of each person to
work, 4 to fair wages, 35 to social security, 36 to an adequate standard of
living, 37 to health, 38 and to education; 39 and ensure the right of everyone to form and to join a trade union.4
Implicit in the exercise of civil and political rights by persons
within a state is the necessity of restraint by the state from interference
with such exercise, either directly or indirectly, through measures
which would encroach upon these rights. Direct violation of these
rights, such as censorship or closing of churches or other sacred places
by the state, are measures which can easily be identified and proved.
More subtle, however, are the indirect measures, such as scheduling of
work hours or obligatory meetings, designed to conflict with political
41
meetings, voting times, or church services.
paragraph 2 provides that "[elveryone charged with a criminal offence [sic] shall have
the right to be presumed innocent until proved guilty according to law."
25. Id. art. 9.
26. Id. art. 18.
27. Id. art. 19.
28. Id. art. 21.
29. Id. art. 22.
30. Id. art. 23, para. 3.
31. Id. art. 24.
32. Id. art. 27.
33. International Covenant on Economic, Social and Cultural Rights, art. 2, opened
for signature Dec. 16, 1966, G.A. Res. 2200, 21 U.N. GAOR, Supp. (No. 16)49, U.N.
Doc. A/6316 (1966) [hereinafter cited as Covenant on Economic, Social and Cultural
Rights].
34. Id. art. 6.
35. Id. art. 7(a)(i).
36. Id. art. 9.
37. Id.art. l, para. 1.
38. Id. art. 12.
39. Id.art. 13.
40. Id. art. 8,para. 1.
41. It is worthy of note that the European Convention on Human Rights contains
provisions only on civil rights and political rights. See F. CASTBERG, DEN EUROPEISKE
KONVENSJON ON MENNESKERETrIGHETENE

OSLO-BERGEN-TROMSO 16 (1971).
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While civil and political rights can be delineated and ensured
immediately, adequate economic, social, and cultural rights can be
achieved only progressively. Their practical reality will be dependent
upon the necessary political volition, and will be commensurate with
the level of development of the particular state. These rights, requiring
not only political will, but also material and intellectual resources, are
actually in the nature of programmatic goals towards which the party
states must strive, with the result that those rights are legally incapable
42
of enforcement.
During the last fifteen years, a politically and ideologically based
debate has been pursued in the United Nations concerning the relative
importance of civil and political rights on the one hand, and economic,
social, and cultural rights on the other. 43 Socialist countries and the
newly emerging nations of Asia and Africa have emphasized the
importance of economic, social, and cultural rights, belittling the
significance of civil and political rights. In contrast, the western
democracies have tended to place primary emphasis on the latter group
of rights. This philosophically interesting difference of views is mainly
the result of two different concepts of the dignity and worth of the
individual and his relationship to the state.
42. The Charter of Economic Rights and Duties of States adopted in 1974 spells out
the "primary responsibility" of every state "to promote the economic, social and
cultural development of its people." G.A. Res. 3281, 29 U.N. GAOR, Supp. (No. 31) 52,
U.N. Doc. A/9631 (1974).
43. See, e.g., the records of the most recent session of the Commission on Human
Rights, which reports that:
2. At the thirty-first session of the Commission, several representatives,
noting the importance of the question of the realization of economic, social
and cultural rights, requested the inclusion of this item in the Commission's
agenda each year as one of the basic topics with which the Commission should
be concerned. By resolution 2 (XXXI), the Commission, considering the
importance for the international community of the realization of all economic,
social and cultural rights, decided to keep this item on its agenda as a standing
item with high priority.
6. All the representatives who spoke stressed the fundamental importance of
this question and expressed their gratification that it had been placed as a
standing item with high priority on the agenda of the Commission. The realization of economic, social and cultural rights was of direct and daily concern to
mankind as a whole, particularly to those millions of human beings who faced
acute problems of underdevelopment, poverty, disease and famine.
9. Some members felt that the creation of a more equitable international
economic order was essential for the realization of economic, social and
cultural rights. In this connexion attention was drawn to the work accomplished by the sixth and seventh special sessions and the twenty-ninth and
thirtieth regular sessions of the General Assembly. Reference was also made
to relevant decisions recently adopted by certain international organizations,
such as IMF.
Commission on Human Rights, Report on the Thirty-Second Session, 60 U.N. ESCOR,
Supp. (No. 3) 4-5, U.N. Doc. E/5768 (1976).
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The two sets of rights are by no means exclusive. The efforts of a
state, either real or pretended, to improve economic, social, and
cultural rights, never justify, as is sometimes argued, the restriction
and certainly not the violation of civil and political rights. On the
contrary, the two sets of rights are closely interrelated and interdependent. Indeed, life worthy of the human person presupposes respect for
44
all human rights.
The covenants go beyond the Declaration in one major respect by
augmenting the panoply of human rights to include the right of all
peoples to self-determination, including the right freely to dispose of
their natural wealth and resources .45 This concept, perhaps justifiable
in principle, has become somewhat controversial in practice since it is
not clear in this context what is meant by the term "all peoples".
While the right of colonial countries to self-determination has been
generally recognized, the right of groups within certain of these states
to secede has been denied, notwithstanding that such groups clearly
constitute a "national entity" with their own unique characteristics
and cultural identity.'
The covenants also omit the right to private property, recognized
by the Universal Declaration of Human Rights. 4 This was the result of
a compromise, since the inclusion of such a right would have made the
covenants unacceptable to certain states.
Different implementation machinery is provided in each of the
two covenants. Under the Covenant on Economic, Social and Cultural
Rights, the party states shall submit periodic reports to the Economic
and Social Council of the United Nations on measures adopted and on
the progress made toward the realization of these rights. 4 The Council, upon consideration of the reports and in cooperation with other
United Nations bodies and the specialized agencies, may promote
appropriate international action to assist the party states in the realization of such rights. 49 As a control measure, however, the reporting
system is extremely weak. Moreover, since implementation of these
44. Id. at 23-24. See also Kudryavtsev, The Truth About Human Rights, 5 HUMAN
RIGHTS 193 (1976) [hereinafter cited as Kudryavtsev].
45. Covenant on Civil and Political Rights, supra note 21, art. 1; Covenant on
Economic, Social and Cultural Rights, supra, note 33, art. I.
46. See Declaration on Principles of International Law Concerning Friendly Relations and Co-operation Among States in Accordance with the Charter of the United
Nations, adopted Oct. 24, 1970, G.A. Res. 2625, 25 U.N. GAOR, Supp. (No. 28) 121,
U.N. Doc. A/8028 (1970).
47. Universal Declaration of Human Rights, supra note 12, art. 17.
48. Covenant on Economic, Social and Cultural Rights, supra note 33, art. 16 & 17.
49. Id. art. 16 (2)(b).
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rights is dependent not only on political will, but also on the resources
of a party state, it can always cite lack of resources as the cause of its
nonfulfillment of Covenant obligations.
The Covenant on Civil and Political Rights also provides for a
system of reporting; however, reporting is made to the Human Rights
Committee, comprised of eighteen persons acting in their individual
capacities and elected by the party states to the Covenant."0 This
committee will consider reports submitted by the party states and may
address general comments to them as well as to the Economic and
Social Council. In accordance with optional provisions contained in
article 41 of the Covenant, and provided the party state has declared
the competence of the committee to receive complaints about it, the
Human Rights Committee may also receive and consider communications from a party state which alleges that another party state has not
been fulfilling its obligations under provisions of the Covenant. The
committee in such circumstances shall act as a fact-finding body and
may make available its good offices as a conciliator to the party states
concerned.
The main weakness of this provision is that it is optional, and
many party states are likely to refuse to accede to it. Moreover, party
states will be reluctant to bring complaints of violations of Covenant
obligations against other party states out of real concern for the protection of basic human rights, unless also impelled by strong political
motivation.
Under a separate optional protocol, the Human Rights Committee
shall have the right to receive and consider communications from
private individuals claiming to be the victims of a violation of the
Covenant by a party state to that protocol. 5 1 The recognition of the
right of individual petition would be a very effective manner of
international protection of human rights if such a measure were ratified
by all or a majority of the party states to this Covenant. Again, since
50. Covenant on Civil and Political Rights, supra note 21, art. 28. It is interesting to
note those member states who have ratified this Covenant, supra note 20, since the
members of the Human Rights Committee must be nationals of the party states to the
Covenant. Id. at para. 2.
51. Optional Protocol to the International Covenant on Civil and Political Rights,
opened for signature Dec. 16, 1966, G.A. Res. 2200, 21 U.N. GAOR, Supp. (No. 16)59,
U.N. Doc. A/6316(1966) [hereinafter cited as Optional Protocol].
A State Party to the Covenant that becomes a party to the present Protocol
recognizes the competence of the Committee to receive and consider communications from individuals subject to its jurisdiction who claim to be victims
of a violation by that State Party of any of the rights set forth in the Covenant.
No communication shall be received by the Committee if it concerns a State
Party to the Covenant which is not a party to the present Protocol.
Id. art. 1.
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the protocol is optional, it is doubtful that many party states will
accede to it, particularly not those where violations might be the most
numerous. Furthermore, the protocol does not envisage the establishment of conciliation commissions, as is the case with complaints
between party states. Rather, it provides simply that the committee,
after consideration of a communication from an individual, shall forward its views to the party state concerned and to the individual in
question. The effect of such procedure can be only to dissuade, rather
than to encourage, complaints.
It is somewhat discouraging to realize that ten years have elapsed
since the adoption of the covenants and the optional protocol and that
not until 1976, did they become effective. Although it is true that for
many states a prerequisite to ratification or accession is the time
consuming harmonization of domestic legislation, nevertheless it may
be feared that the number of states which will ratify the Covenants will
remain relatively few. Ratification of the optional protocol will involve
even fewer states in comparison to the total United Nations membership.
III.

OTHER METHODS OF PROTECTION FOR HUMAN RIGHTS

A.

The Periodic Reporting System of ECOSOC

Prior to the effective date of operation under the covenants and
the protocol, various alternative methods had been created in order to
implement international protection of human rights. One of these
methods is the periodic reporting system established by the Economic
and Social Council in 1956 under article 64 of the Charter. 52 According to this system, member states are asked to report on developments
and progress achieved toward the realization of the rights defined in
the Universal Declaration of Human Rights, and on the measures taken
to safeguard them. The reporting period was initially divided into
cycles so that in the first year of every triennial period, states would
report on civil and political rights; in the second, on economic, social,
and cultural rights; and in the third, on freedom of information. Later,
the cycle was extended to a six year period with states being asked to
report on one of the three categories of rights every two years.
The reporting system has not been very successful in practice.
Only about half of the member states have submitted reports. It is
understandable that states did and will continue to hesitate in reporting
on their failures in the implementation of human rights, and be even
more reluctant to speak of their not so infrequent intentional violations
52. 22 U.N. ESCOR 2, U.N. Doc. E/2916 (1956).
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of these rights. In addition, no serious examination of the reports has
been organized by the Commission on Human Rights or its superior
bodies.
B.

Petitionsfrom Individuals

The United Nations has been receiving annually thousands of
communications from private individuals and organizations from all
over the world, alleging violations of human rights. At first, there was
no procedure available for dealing with these communications since
the Commission on Human Rights, at its very inception, took the
position that it had no power to take action regarding these complaints.
This policy of nonencouragement was later confirmed by the Economic and Social Council. 53 In 1966, however, the General Assembly of
the United Nations, in the context of a debate over colonialism and
racial discrimination, requested the Economic and Social Council to
consider ways to stop violations of human rights wherever they might
occur. After having called upon the Sub-Commission on Prevention of
Discrimination and Protection of Minorities to examine communications from private resources and to report its findings to the Commission on Human Rights, 54 the Economic and Social Council in 1970
finally adopted a resolution 55 establishing a system for investigating
situations which appear to reveal a "consistent pattern of gross violation" of human rights. This system contemplates the creation, with the
consent of the governments concerned, of ad hoc committees 56 to
investigate such situations, unless the Commission on Human Rights
should decide to make a recommendation to the Council that some
other steps should be taken.
The inherent weakness of this system stems from the same reluctance which rendered the earlier reporting system ineffective. Few
governments can be expected to give their consent to the creation of
committees of inquiry whose investigations are likely to result in
embarassment to that government. Experience has shown governments
53. E.S.C. Res. 75, 5 U.N. ESCOR 20, U.N. Doc. E/505 (1947). For an excellent
historical analysis of the right of the individual or group petition to the United Nations,
see An Analysis of the Procedures of the United Nations Regarding Individual Petitions
With Respect to Human Rights, Report for the International Aspects Committee of the
Section of Individual Rights and Responsibility of the American Bar Association, reprinted in 4 HUMAN RIGHTS 217 (1975).

54. E.S.C. Res. 1235,42 U.N. ESCOR, Supp. (No.]) 17, U.N. Doc. E/4393 (1967).
55. E.S.C. Res. 1503, 48 U.N. ESCOR Supp. (No. IA) 8, U.N. Doc. E/4832/Add. I
(1970).
56. No such committees have been created to date.
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are particularly sensitive about outside interference, especially57if there
is a high probability that expected allegations might be true.
C.

Conventions in Specific Areas of Human Rights

Independently of the two covenants, a number of other international conventions in the field of human rights have been adopted and
put into effect since 1948 under the auspices of the United Nations or
certain of the specialized agencies. These instruments have specifically
implemented one or more of the provisions of the Universal Declaration of Human Rights, most of which are also included in either of the
human rights covenants. Notable among the instruments are the Con58
vention on the Prevention and Punishment of the Crime of Genocide,
the Convention on the Political Rights of Women, 59 the Convention
Concerning Discrimination in Respect of Employment and Occupation, 60 the Convention Against Discrimination in Education, 6 1 and the
Convention on the Elimination of All Forms of Racial Discrimina62
tion.
These instruments call for a variety of implementation techniques, but only the last provides for a committee to which party states
may bring complaints and for ad hoc conciliation commissions. 63 This
57. A scathing indictment of the feeble procedures and their more feeble implementation is given by Korey, UN Human Rights: Illusion and Reality, 2 THE INTERDEPENDENT 117 (1975). Korey raised the question of the political nature of much of the human
rights implementing procedures, noting that
UN machinery for human rights implementation is severly [sic] restricted to
the areas in which the new majority has a direct political interest. The far
broader gamut of human rights issues embracing all sectors of the globe is
treated with neglect. What operates in the UN world is a sharply defined
double standard. Human rights issues with which the majority are concerned
merit the installation of compliance machinery (referring to the Special Committee on Apartheid established in 1962); the vast array of other human rights
issues warrants no action.
Id. at 118.
58. Opened for signature Dec. 9, 1948, 78 U.N.T.S. 277 [hereinafter cited as
Genocide Convention]. For a compendium of conventions of the human rights field, see
Human Rights, A Compilation of International Instruments of the United Nations, 28
U.N. GAOR, U.N. Doc. ST/HR/I (1973) [hereinafter cited as Human Rights
Instruments].
59. Opened for signature Dec. 20, 1952, T.I.A.S. 8289, 193 U.N.T.S. 135.
60. Convention No. Ill, opened for signature June 25, 1958, by the International
Labour Conference, 362 U.N.T.S. 31.
61. Opened for signature Dec. 14, 1960, adopted by the General Conference of the
United Nations Educational, Scientific and Cultural Organization. 429 U.N.T.S. 93.
62. Opened for signature Dec. 21, 1965, GA. Res. 2106, 20 U.N. GAOR, Supp.
(No. 14) 47, U.N. Doc. A/6014 (1965) [hereinafter cited as Convention on Racial
Discrimination].
63. However, a Protocol instituting a conciliation and good offices commission to
be responsible for seeking a settlement of any dispute which may arise between party
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committee, called the Committee on the Elimination of Racial Discrimination and composed of eighteen experts serving in their individual capacities, was established in 1969 in accordance with the
mandate of article 8 of the convention. The committee reports annually through the Secretary-General to the General Assembly on its
activities, and may make suggestions and general recommendations
based on its examination of the required biennial reports of party states
65
to the Convention 64 and the information of complainants.
D.

Effectiveness

Together, all of these international instruments constitute an international code of human rights and fundamental freedoms. The crucial
issue which remains is the problem of implementing and protecting
these rights and freedoms. The United Nations has not been able to
devise a truly effective set of implementing measures. The controlling
reason for this failure is that the United Nations is neither an objective
tribunal nor a world government, 66 but a political organization which
consists of member states with vastly different legal and social traditions, widely divergent historical experience, and diverse religious and
ideological concepts of the dignity and worth of the human person.
Consequently, all actions taken by the United Nations are to a greater
or lesser extent politically motivated. The result is a politicalization of
human rights, with attention focused upon their violation only if it
serves some political purpose. 67
Many flagrant examples of human rights violations are passed
over in silence while the transgressions of one nation are singled out
for overwhelming opprobrium. 68 Such inconsistencies are encouraged
by the paradoxical conflict between apparent support for the establishment of international standards in the field of human rights on the one
hand, and the claims of domestic jurisdiction on the other.69 Although
states to the Convention Against Discrimination in Education was adopted by UNESCO
on Dec. 10, 1962, to implement the Convention. Id. at 59-62.
64. Convention on Racial Discrimination, supra note 62, art. 9, para. I.
65. Id. art. 14. This last article also provides an optional provision according to
which party states may recognize the competence of the Committee to receive and
consider complaints of individuals and groups of individuals.
66. See, e.g., Rooney, International Organizations and International Law, 6 INT'L
LAW. 16 (1972).
67. See note 57 supra.
68. Thus we have seen numerous resolutions adopted in the United Nations condemning the activities of Israel, South Africa, Southern Rhodesia, and Chile. However,
there have been no resolutions condemning the activities of other member states which
have perpetrated, in some instances, gross violations of human rights.
69. See note 46 supra.
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it is generally affirmed that respect for and observance of human rights
are matters of international concern, governments tend to express such
concern only if a showing of official outrage over the violations would
likely serve some political interest, and invoke domestic jurisdiction as
a barrier to the examination of similar violations within their own
boundaries. Such behavior in an individual would be called intellectual
dishonesty, double-dealing, inconsistency, lip service or hypocrisy. In
a state, it is called foreign policy.
IV.

THE FUTURE

The adoption of the covenants and various international conventions on special subjects in the field of human rights raises the important question of the legality and justiciability of these rights in
particular, and of the Universal Declaration of Human Rights generally. There is no question as to the binding effect of the conventions
upon the party states to them. The problem lies, in the circumstance
that those states in which violations of protected human rights are most
apt to occur, will probably be the states most unwilling to ratify or
accede to a protecting convention.
A.

The Legal Status of the Universal Declaration
of Human Rights

One of the most interesting developments of the last thirty years
has been the change in opinion within the international community as
to the legal status and applicability of the Universal Declaration of
Human Rights. When adopted, it was considered a document of great
moral weight, but little legal effect. Over the last decades, as new
nations have referred to it or incorporated it into their constitutions or
fundamental law; 70 as national judicial decisions have cited it approvingly; 71 and as it has been acknowledged by or incorporated into a
wide range of international conventions, declarations, and recommendations;72 its justiciable principles at least have been elevated with
considerable authority to the status of customary international law. 73 In
70. 23 U.N. GAOR 28, U.N. Doc. A/CONF. 32/5 (1968), citing, e.g., Afghanistan,
Guatemala, Malawi, Sierre Leone, Syria, among others.
71. Id. at 30, citing decisions by national courts in Belgium, Ceylon, France, Israel,
Italy, Netherlands, Philippines and the United States.
72. Id. at 20-27, indicating thirteen different conventions as well as various declarations, recommendations and resolutions of the United Nations General Assembly or of
the specialized agencies.
73. As stated by the authoritative International Commission of Jurists:
[T]his conforms with what the often forgotten Hague Convention of 1907
described as: . . .
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importance, it ranks just below the Charter of the United Nations as the
first formulation of those human rights principles to which the Charter
refers.
The Covenant on Civil and Political Rights, the Covenant on
Economic, Social and Cultural Rights, and the other specific conventions are elaborations of the international understanding of the principles of human rights. This suggests that irrespective of whether nations
ratify or accede to specific conventions, by their membership in the
United Nations they have contracted to fulfill their obligations under
the Charter, which include the promotion and encouragement of respect for those human rights and fundamental freedoms. Moreover,
United Nations membership indicates a pledge to take joint and separate action in cooperation with the organization for the achievement of
those principles. 74 In sum, the Charter of the United Nations together
with the Universal Declaration of Human Rights form the basic constitutional documents of the United Nations organization.
B.

Desirabilityof an InternationalSystem of Protection
for Human Rights
It is incumbent on those responsible for the shaping of the future
world order to devise at the earliest possible moment a worldwide
system for the protection of human rights that is objective, acceptable,
attainable, and unified.
The first prerequisite of an international law regime for the protection of human rights is that it be sufficiently objective to take
account of the existent diversity of political, social, and economic
systems. 75 This would require the expression of legal norms sufficiently broad to take account of different approaches, while sufficiently
precise to be subject to adjudication in the event of violation. Certainly, the Universal Declaration, the covenants, and the conventions
already in existence have been so framed.
A second prerequisite, which some consider practically insurthe law of nations, derived from the usages established among civilized peoples, from the laws of humanity and from the dictates of the public conscience.
The Universal Declaration does now represent in written form the basis
for the law of nations, the laws of humanity and the dictates of the public
conscience as accepted in the twentieth century.
8 J. INT'L COMM'N OF JURISTS, iii (1967); MacBride, The Rule of Law and Human
Rights, 28 BULL. INT'L COMM'N OF JURISTS 1 (1966).
74. U.N. CHARTER art. 1 (3); art. 56.
75. See, e.g., Brohi, supra note 14, at 33. EIGHTEENTH REPORT OF THE COMMISSION
TO STUDY THE ORGANIZATION OF PEACE 27 (1968).
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mountable, 76 is the acceptability of such a system to diverse nation
states. However, the list of those nations acceding to or ratifying
various conventions is noteworthy for the varying political, social, and
economic traditions represented. In spite of dissimilarities in their
domestic practice, these nations wish to be counted among those
77
protecting human rights.
The argument of national sovereignty has been used with great
effectiveness as a barrier to any international implementation machinery which may "interfere" with the internal affairs of a nation.
However, the prevailing international attitude towards South Africa's
apartheid policies, as well as the judgments rendered at the Nuremberg
trials, suggest that claims arising from certain activities which exhibit a
flagrant and persistent pattern of human rights violations will be
recognized by international law as superior to the claim of domestic
jurisdiction. 78 Insofar as there exists a conflict between article 1(3) of
the Charter, which mandates the promotion of human rights, and
76. For an illuminating article on this subject, see Halajczuk, Disintegration or
Decentralization? The Problem of InternationalLaw in a Disunited World, 8 WORLD
JUSTICE 19 (1966).

77. See, e.g., the countries which have already ratified the International Human
Rights Covenants, supra note 20. See also Kudryavtsev, supra note 44, wherein he
provides examples illustrating the Soviet Union's full compliance with the Covenants:
The International Covenant on Economic, Social and Cultural Rights, which
the Soviet Union has ratified, records the right of every individual to physical
and mental health. And this includes improvement of working conditions and
the environment, and the creation of conditions ensuring all citizens medical
aid and care in the event of illness.
It is common knowledge that public health services in our country were
oriented on disease prevention long before the ratification of this covenant.
The fundamental public health law of the U.S.S.R. and the Union Republics
which went into effect on July 1, 1970, not only contains provisions analogous
to those contained in the covenant, but goes far beyond them. For instance,
under Article 4 all citizens of the U.S.S.R. are ensured qualified medical aid
free of charge. Article 5 provides for the establishment of a ramified network
of sanatoriums, prophylactoriums, rest homes, holiday hotels, tourist centers
and other institutions to provide medical and recreational facilities.
Important too is the fact that these provisions are backed by the actual
achievements of our country which ensure all citizens the medical services
they may need.
Article 13 of the International Covenant on Economic, Social and Cultural
Rights deals with the right to education. In particular, it stipulates that primary
education shall be compulsory and available free to all. In our country this
stipulation has not only been carried out, it was exceeded long ago. Secondary
education is compulsory in the U.S.S.R. Education has been free of charge
from the very inception of Soviet power. Not long ago new basic legislation on
public education was adopted which defines the rights of all citizens in this
sphere. The right to education is guaranteed in practice by the huge appropriations the state annually channels for this purpose.
Id. at 197-98 (footnotes omitted).
78. Mallard, Nuremberg-A Step Forward?, 4 INT'L LAW. 673 (1970); see also the
treatment of this subject in Race, Peace, Law and Southern Africa, Background Paper
and Proceedings of the Tenth Hammarskjold Forum, 31 (1968); Cassin, International
Institutions in INSTITUTIONS FOR THE PROTECTION OF HUMAN RIGHTS 19, 25 (1964).
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article 2(7), which guarantees the sovereignty of "domestic jurisdiction" matters, a compromise must be reached. The precedents
established by events such as Nuremburg and the apartheid reaction are
gradually eroding the absolute concept of national sovereignty which
has long prevailed.
The final prerequisite for an international law regime within the
sphere of human rights is that it be unified. At first, this may seem an
impossible accomplishment. Yet within the framework of the United
Nations organization, the work already completed on the various
covenants, declarations, and recommendations; the single contribution
of the Commissions on Human Rights and the Status of Women, and
of the Sub-Commission on the Prevention of Discrimination and the
Protection of Minorities, all have provided a solid foundation for a
growing body of legal norms in the field.7 9 The next essential step to
be taken is the coordination of efforts within the United Nations to
promote and extend at every level the implementation of human rights
legislation. 80
79. It would be beyond the purview of this limited paper to attempt to describe in
any detail the vast amount of work accomplished by the United Nations and its subsidiary bodies during the past three decades. The interested reader is referred to the
comprehensive documentation which was issued in preparation for the International
Conference on Human Rights at Teheran, April 22 to May 13, 1968, 23 U.N. GAOR,
U.N. Doc. A/CONF.32/41 (1968), and in particular to Brohi, supra note 14; Methods
Used by the United Nations in the Human Rights Field, 22 U.N. GAOR, U.N. Doc.
A/CONF. 32/6 (1967). These studies were published in updated versions in 1974 under
the title United Nations Action in the Field of Human Rights, 29 U.N. GAOR, U.N.
Doc. A/CONF.32/41 (1974).
80. It had been hoped that the Teheran Conference celebrating the twentieth
anniversary of the Universal Declaration of Human Rights would have devoted a major
portion of its time to dealing with implementation efforts and measures. Unfortunately,
these expectations were not well founded and a majority of these proposals were
forwarded to the Secretary-General with the request that he consider their transmittal to
appropriate United Nations organs for further consideration. These included proposals
for creation of an international judicial system, establishment of national human rights
commissions, need for strict compliance with human rights standards and establishment
of a committee on adherence to international conventions. 23 U.N. GAOR, U.N. Doc.
A/CONF. 32/C.2/L.I-L.30 (1968).
Since the work of the Human Rights Commission has become heavily politicized
during the last eight years, and the time of the Commission during its annual sessions has
been primarily devoted to discussions of colonialism, racism, and apartheid, the question
of a long term program of work, including measures of implementation, has not been
given the attention it deserves. One has but to examine the debates of the recently
concluded Thirty-Second Session to realize the stalement created. However, the impetus of the twenty-fifth anniversary of the Universal Declaration and the efforts of
some member states, notably western nations, with very strong backing of the nongovernmental organizations community, resulted in the 1974 passage of a General
Assembly resolution looking to alternative approaches and ways and means within the
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C.

Steps Toward Achievement of a Worldwide System

Several successive steps can be anticipated leading toward the
universal acceptance and achievement of a worldwide system protecting and enhancing basic human rights and fundamental freedoms. This
cautiously optimistic view is based on a climate of world opinion,
which has changed dramatically in the last thirty years and which,
foreseeably, will change even more drastically in the next few
decades.
The first step, already substantially being complied with by a
large number of member states, is the de jure conformity of national
legislation to the requirements of the Universal Declaration and other
covenants and conventions. Through the system of periodic reports to
the Economic and Social Council, already in effect pursuant to resolution E642B of the Economic and Social Council, the proposed reporting systems of the two covenants on human rights and numerous other
reporting procedures called for in relation to specific violations of
human rights, member states are under some compulsion to conform
their legislation to these mandates. 81 There is strong impetus in most
nations to provide at least nominal protection of human rights in their
national legislation since condemnation by world public opinion would
be the inevitable result of a state's failure to report of their filing
clearly false reports. Also, as bilateral and multilateral contacts in
economic, cultural, social, and technological spheres increase, additional stimulus for the exchange of ideas about basic freedoms and
rights can be anticipated. 82
United Nations system for improving the effective enjoyment of human rights and
fundamental freedoms. G.A. Res. 3221, 29 U.N. GAOR, Supp. (No. 31) 84, U.N. Doc.
A/9631 (1974). The reader is referred to the excellent report prepared by the SecretaryGeneral in compliance with this resolution for the Thirtieth Session of the General
Assembly, Alternative Approaches and Ways and Means Within the United Nations
System for Improving the Effective Enjoyment of Human Rights and Fundamental
Freedoms, Report of the Secretary-General, 30 U.N. GAOR, I Annexes (Agenda Item
73), U.N. Doc. A/10235 (1975). Consideration of this report at the Thirtieth Session of
the General Assembly, in turn, occasioned the adoption of G.A. Res. 3451, 30 U.N.
GAOR, Supp. (No. 34) 6, U.N. Doc. A/10034 (1975), which requested the SecretaryGeneral, on the basis of additional replies from member states and nongovernmental
organizations to prepare and submit to the Thirty-Second Session an updated version of
this report, together with a report on the status of the international conventions in the
field of human rights. This should be given high priority at the Thirty-Second Session,
which will be the thirtieth anniversary of the Universal Declaration.
81. See, e.g., the resolutions calling for reporting on the situations of racism, G.A.
Res. 3057, 28 U.N. GAOR, Supp. (No. 30) 70, U.N. Doc. A/9030 (1973); apartheid, id. at
75; detention and imprisonment, E.S.C. Res. 7, 56 U.N. ESCOR 52, U.N. Doc. E/CN.4
Sub.2/354 (E/CN.4/1160) (1974); and slavery, id. at 57.
82. Two other proposals for action on a national level are presently receiving
serious consideration. The fruitful experience of the Scandinavian countries and New
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The next step will be the creation of adequate regional machinery

to protect human rights. The experience of the western European
nations with the European Convention on Human Rights has provided
a limited but significant body of experience and doctrine in this area. It
has also demonstrated that the right of the individual to petition against
violations of his human rights can be handled fairly and without undue
burden on the state complained against.8 3 It is hoped that the efforts of
the Inter=American Commission on Human Rights will bear similar
fruitful results and that the recommendation of the South-East Asian
and Pacific Conference of Jurists for a convention similar to that of the
European Convention will also be given effect. 84 The development of
regional commissions and of regional courts, each with its own body
of human rights law appropriate to a group of states which share a
certain homogeneity of tradition, would prove a valuable forerunner to
85
the eventual creation of a worldwide court of last resort.
Such a court would be the apex of a worldwide system for the
international protection of human rights. Its jurisdiction would be
compulsory and it would be empowered to receive complaints of
86
individuals and to fix sanctions for noncompliance with its decisions.
Whether the jurisdiction of such a court would be separate from that of
the International Court of Justice, or whether the International Court of
Justice Statute might be expanded to encompass disputes between
Zealand with the ombudsman are leading other nations to consider experimenting with
the same system. While the countries which have made use of the ombudsman have been
relatively homogeneous in tradition, there would seem to be nothing militating against his
use in countries where there is not such homogeneity. However, given varying legal
traditions, there might be considered alternately the conseil d'etat of France, the procurator-general used in Romania, or the Japanese Civil Liberties Bureau. At the same
time, consideration should be given to the recommendation stemming from the Teheran
Conference for the creation of national human rights commissions. See note 80 supra,
and 23 U.N. GAOR, U.N. Doc. A/CONF. 32/C.2/L.18 (1968).
83. Buergenthal, The Domestic Status of the European Convention on Human
Rights: A Second Look, 7 J. INT'L COMM'N OF JURISTS 55 (1966).

84. American Convention of Human Rights, opened for signature Nov. 7, 1969,
OAS Official Records OEA/Ser.a/16; see also Fox, The American Convention on Human Rights and Prospectsfor United States Ratification, 3 HUMAN RIGHTS 243 (1973);
The Dynamic Aspects of the Rule of Law in the Modem Age, Report of the Proceedingsof
the Southeast Asian and Pacific Conference of Jurists, unpublished report to the International Commission of Jurists, Bangkok (Feb. 15-19 1965) 142-78, 164.
85. Numerous proposals have been made to the Human Rights Commission for the
establishment of regional machinery. For a synopsis of these, see 30 U.N. GAOR, I
Annexes (Agenda Item 73) 173, U.N. Doc. A/10235 (1975); see also Focus on World
Law, 9 INTERCOM 26, 38 (1967), and STANLEY FOUNDATION, CONFERENCE OF THE INTERAMERICAN SYSTEM AND WORLD ORDER 21 (1974).

86. See, e.g., Programsfor Progress Towards Peace Through Law 29, (adopted by
the Geneva World Conference on World Peace Through Law, July, 1967).
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individuals and member states is a question beyond the ambit of this
article. Nevertheless, the existence of the International Court of Justice, despite its limited utilization, is87precedental of the possible future
inclusion of human rights disputes.
V.

CONCLUSION

What can be done now to implement the international protection
of human rights? The foregoing proposals, in light of the political
reality of this imperfect world and the imperfect human beings who
constitute the member states of the United Nations, are possibly
utopian and certainly not immediately realizable. Given the present
stage of development of international civilization, it would be unrealistic to expect all states to be willing to confer compulsory jurisdiction
upon such a court. However, in the decades to come, such cooperation
will become increasingly imperative as the climate of world opinion
and the exigencies of peace compel governments to accept such jurisdiction in their self-interest.
Meanwhile, efforts must persist within the United Nations system
to strengthen its capacity to promote the effective enjoyment of human
rights and fundamental freedoms . 8 8 Study is under way of proposals
which have been submitted by the specialized agencies of the United
Nations, the member states, and nongovernmental organizations to this
end. Action is to be taken upon this study in 1978, when the United
Nations will celebrate the thirtieth anniversary of the adoption of the
Universal Declaration of Human Rights. Some of the proposals are not
novel, and relatively small effort could yield extensive, positive results
as, for example, personal initiative by the Secretariat in seeking ratification of various conventions, 89 more extensive use of fact-finding and
investigation procedures, and calling upon the "good offices" of the
Secretary-General for the resolution disputes arising from human
rights violations.
Other proposals have been far more controversial, such as those
which would effectively depoliticize the Commission on Human
87. See Statute of the International Court of Justice, arts. 34-38 (1945).
88. These and the ensuing suggestion are detailed in 30 U.N. GAOR, I Annexes
(Agenda Item 73) paras. 63-214, U.N. Doc. A/10235 (1975). See also Clark & Nevas, The
U.N. and Human Rights: Some Modest Proposals, 59 ABA J. 1393-95 (1973).
89. 30 U.N. GAOR, I Annexes (Agenda Item 73) paras. 15-16, 123-31, U.N. Doc.
A/10235 (1975). In a thoughtful and positive paper, The Final Acceptance of International Conventions (Stanley Foundation, Occasional Paper No. 10, 1976), Jose Maria Ruda
notes the simple but telling barriers to ratification of the conventions posed by lack of
translations, inertia within government bureaucracy, and lack of staff.
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Rights and create a United Nations High Commissioner for Human
Rights or similar machinery .' The impetus of the forthcoming thirtieth
anniversary may, however, be sufficiently strong to attract the requisite number of votes for all of these desirable advances.
The politicalization of human rights is a reality which must be
faced and employed as the measure for the assessment of change and
development in the international protection of human rights. The
United Nations, with all of its shortcomings, is the only nearly universal organizational framework in which human rights can be protected,
promoted, and developed. Nevertheless, it is a political organization.
Thus, to the growing body of legal norms in this field, to the
various methods of implementation of the protection of basic human
rights carried out within the United Nations system, there must be
added a well informed and well organized world public opinion, such
as can be promoted through the activities of national and international
nongovernmental organizations and the media. Such public opinion
can offset the political orientation of the world body and serve as a
different, but equally powerful weapon in persuading governments to
fulfill their obligations under the Charter of the United Nations and
under the terms of other international instruments to which they
adhere.91
Human aspirations can and will change the nature of mankind's
expectations and the type of governmental institutions to which people
will ultimately give their allegiance. It is inevitable that this process
will lead to the understanding of the protection of human rights and
fundamental freedoms as the preeminent and bedrock foundation of
peace.
90. The former, calling for the use of experts as members of the Commission,
would greatly change the character of its deliberation and, thus, not appeal to many
member states which have used it often as a mere soundingboard for irrelevalent
discussions. The opposition of many member states to the creation of a High Commissioner of Human Rights is their fear that it would pave the way for interference in
matters which are essentially within domestic jurisdiction. 30 U.N. GAOR, I Annexes
(Agenda Item 73) paras. 77-87, 159-69, U.N. Doc. A/10235 (1975).
91. There is also a body of world opinion which, when it is crystallized and
brought to bear on particular situations, plays a role equivalent to our "common law". There has been gratifying progress in developing this kind of
community judgment, and the gatherings of the nations at the General Assembly of the United Nations greatly promote this result. There international
conduct is judged, sometimes formally but more often informally; and even
the most powerful nations feel it expedient to be able to represent their
conduct as conforming to this body of world opinion.
Address by Secretary of State Dulles, before the American Society' of International
Law, in Washington, D.C. (April 25, 1956); 34 DEP'T STATE BULL. 739, 741, 743-44
(1956), cited in WHITEMAN, supra note 4, at 126.
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